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M NUTE ENTRY

This Court has jurisdiction of this Special Action pursuant
to AR S. Sec. 12-124.

On July 11, 2001, after hearing oral argunent on the
Petition for Special Action and Request for Stay, this Court
accepted jurisdiction of this Special Action and issued an
interlocutory stay which stayed all proceedings in the
Scottsdal e Justice Court pending further order of this Court.
This Court also ordered the preparation of transcripts fromthe
evidentiary hearing before the Scottsdale Justice Court. Those
transcripts were received by this Court on July 23, 2001. This
case has been under advisenent since July 23, 2001, and the
Court has reviewed the record of the proceedings fromthe
Scottsdal e Justice Court, and the excellent nenoranda submtted
by counsel .

In this case, Susan Shafer was charged with two counts of
driving while under the influence of intoxicating liquor in the
Superior Court Judge in violation of AR S. Sec. 28-1381(A) (1)
and (A)(2), both Cass 1 misdeneanors. After her arrest, M.
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Shafer was transported to a police van for a blood draw. The
bl ood draw was perfornmed by phl ebotom st Thomas Boot h.
Petitioner, Susan Shafer, filed a Mdtion to Suppress the bl ood
test based on her claimthat the State had violated A R S. Sec.
28-1388(A) which requires that only a physician, a registered
nurse or another qualified person may w t hdraw bl ood for

pur poses of determ ning the alcohol content. On May 11, 2001,
Judge Sanuel T. Goodman deni ed Appellant's Mtion to Suppress.
This Petition for Special Action foll owed.

In an obviously well thought-out and constructed argunent,
the Petitioner clains that a phl ebotom st who is not supervised
by a physician [as nedical assistants are required under A R S
Sec. 32-1456 (A)] is not a "qualified person within the meaning
of AR S. Sec. 28-1388(A)." Therefore, Petitioner asserts that
the trial judge erred in denying her Mtion to Suppress the
results of the bl ood draw.

First, this Court notes that AR S. Sec. 32-1456(A) is a
regul atory statute governing nmedi cal assistants. That statute
has no applicability to a forensic blood drawin a crim nal
case.

Evi dence was presented to the trial judge that a qualified
i ndi vidual performed the blood draw in this case. It is
inmportant to note that there is no question but that the bl ood
draw was perforned properly by soneone who knew what they were
doi ng, who had experience, and that no physical harmwas caused
to the Petitioner during the blood draw. The only question is
whet her the phl ebotom st was supervised by a physician.
Impliedly, the trial judge found that the phl ebotoni st was a
qualified individual within the neaning of applicable |aw
AR S. Sec. 28-1388(A); State v. N hiser, 191 Ariz. 199, 953
P.2d 1252 (App. 1997).

Most inportantly, A RS. Sec. 28-1388(A) provides in the
second sentence of that section:
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The qualifications of the individual wthdraw ng the
bl ood and the nethod used to withdraw the bl ood are
not foundational prerequisites for the admssibility
of a bl ood al cohol content determ nation made pursuant
to this subsection.

Petitioner seens to have ignored the second sentence of this
statute as quoted above. Cearly, our |egislature has provided
that the qualifications of the individual or phlebotom st

wi t hdrawi ng the bl ood are not foundational prerequisites for the
adm ssibility of the al cohol content of the blood. There is no
statutory nor constitutional right to have a nedical assistant
or phl ebotom st supervi sed by a physician performa bl ood draw
under either Arizona |aw or Federal |aw.

Petitioner's conplaints regardi ng the phl ebotoni st are
therefore without nerit. The trial judge correctly denied the
Motion to Suppress for the reasons that the qualifications of
t he person nmaki ng the blood draw are not prerequisites to the
adm ssibility of the results of the bl ood draw.

| T 1S ORDERED affirmng the ruling of the Scottsdal e

Justice Court denying Petitioner's Mdition To Suppress evi dence
obt ai ned from a bl ood draw.

I T 1S ORDERED termi nating the stay order previously issued.

| T IS FURTHER ORDERED remanding this matter back to the
Scottsdal e Justice Court for all future proceedings.
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